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Disclaimer 
 

The information contained herein IS NOT LEGAL ADVICE.  It is the accumulation 
of advisories and articles written at different times and for various situations.  The 
reader's circumstances are almost certainly different, just as each and every person's 
personal life is different. 

 
Moreover, the bankruptcy laws change from time to time and what may be relevant 
today may not be relevant tomorrow. 

 
None the less, the information IS intended to help provide some sense of how the 
bankruptcy process works and is offered as a public service on the basis that the 
author believes in helping people with financial problems better understand how 
this area of law works. 

 
If you have many troubles and you are laying awake at night worrying about bills and 
you're struggling to make ends meet, this information should help relieve some of 
your fears about "What happens if I have to file bankruptcy?" 

 
I hope this provides some relief from your worries but remember… 

 
Your life and situations are unique.  Regardless of what you may hear from friends, 
relatives, or various other resources, each person’s case is unique and requires 
careful attention to be sure you get the full benefit you are entitled if you decide to 
file bankruptcy. 

 
Having said all the above, I will close with something that I believe promises hope 
for you for a better future. 

 

“Remember… It's more than bankruptcy… 
 

It's the Beginning of a Better Life!” 
 

Best, 
 
 

Jon L. Martin, Esq.  J.D. /M.B.A.
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Twelve Myths About Bankruptcy 
 
 
 

1. Everyone will know I've filed for bankruptcy. Unless 
you're a prominent person or a major corporation and the filing 
is picked up by the media, the chances are very good that the 
only people who will know about a filing are your creditors. 
While it's true that bankruptcy is a public legal proceeding, the 
numbers of people filing are so massive, very few publications 
have the space, the manpower or the inclination to run all of 
them. 

 
2. All debts are wiped out in Chapter 7 bankruptcy. You 
wish. Certain types of debts cannot be discharged, or erased. 
They include child support and alimony, most student loans and 
debts incurred as the result of fraud. It's also very unlikely that a 
judge will discharge legal settlements you've been assessed, 
such as money you've been ordered to pay to someone who 
sued you for injuries incurred as a result of an accident caused 
by you when you were intoxicated. 

 
3. I'll lose everything I have.  
This is the misconception that keeps people who really should 
file for bankruptcy from doing it.   
They think the government will sell everything they have and 
they'll have to start over in a cardboard box. 
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While the bankruptcy laws vary from state to state, every state 
has exemptions that protect certain kinds of assets, such as your 
house, your car (up to a certain value), money in qualified 
retirement plans, household goods and clothing.  For most 
people, they'll pass through a bankruptcy case and keep 
everything they have.  If you have a mortgage or a car loan, you 
can keep those as long as you keep making the payments (like 
the rest of us). 

 
 
4. I'll never get credit again.   
Quite the contrary.  It won't be long before you're getting credit 
card offers again. They'll just be from subprime lenders that will 
charge very high interest rates. "There are innumerable 
companies that will provide credit to you. I don't advise any of 
my clients to run out and run up the bills again, but if someone 
does need an automobile, they can go and will be able to get 
credit. You don't have to go underground or something to get 
money. 

 
However, if you're planning to buy a house or a car, you might 
want to do that before you file. Those loans will be tough to get 
and the higher interest rate on such a large purchase would 
make a significant impact on your payments. Also, if you have a 
credit card with a zero balance on the day you file for 
bankruptcy, you don't have to list it as a creditor since you don't 
owe any money on it. That means, you might be able to keep 
that card even after the bankruptcy. 
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5. If you're married, both spouses have to file for 
bankruptcy.  
Not necessarily. It's not uncommon for one spouse to have a 
significant amount of debt in their name only. However, if 
spouses have debts they want to discharge that they're both 
liable for, they should file together. Otherwise, the creditor will 
simply demand payment for the entire amount from the spouse 
who didn't file. 

 
6. It's really hard to file for bankruptcy.  
It's really not. You don't even technically need an attorney. 
However, it's not recommended to go through the procedure 
without one.  I have seen more than one person leave the 341 
hearing with rivers of tears flowing when some expertise 
would have avoided any hardship. 

 
7. Only deadbeats file for bankruptcy.  
Most people file for bankruptcy after a life-changing 
experience, such as a divorce, the loss of a job or a serious 
illness. They've struggled to pay their bills for months and just 
keep falling further behind. 

 
8. I don't want to include certain creditors in my filing 
because it's important to me to pay them back someday and 
if the debt is discharged, I can't ever repay them.  
Bless you for even thinking about such a thing. You're no 
longer obligated to repay them, but you always have that 
opportunity. If your conscience won't let you sleep nights 
because you didn't pay your debts, there's nothing in the 
bankruptcy code that prevents you from doing that once you're 
back on your feet. But bankruptcy is an all-or-nothing deal, so 
you have to include all your creditors in the petition. 
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9. Filing for bankruptcy will improve my credit rating 
because all those debts will be gone.  
That sounds like an ad for a bankruptcy lawyer trolling for 
clients. Filing for bankruptcy is the worst 'negative' you can 
have on your credit report. Unlike other negatives, which stay 
on your report for seven years, bankruptcy can be there for 
10 years. 

 
10. You can't get rid of back taxes through bankruptcy. 
Generally speaking, this is true. However, there is such a thing 
as tax bankruptcy. To get a shot at it, you have to file all your 
returns and the taxes owed need to be at least three years old. 

 
11. You can only file for bankruptcy once.  
The truth is, you can only file for Chapter 7 bankruptcy once 
every eight years. For Chapter 13 reorganization, you can file 
more often than that, but you can't have more than one case 
open at the same time.  Of course, that doesn't make it a good 
idea.  Multiple bankruptcies are really bad.  Many people get 
into the habit of once they've done it, it becomes a way of life. 
This is not good for your karma.  Or your credit rating. 

 
12. I can max out all my credit cards, file for bankruptcy, 
and never pay for the things I bought. That's called fraud and 
bankruptcy judges can get really cranky about it. The trustee in 
your case will review all your purchases right before your filing. 
He knows what to look for. 
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Five Signs You are Headed for 
Bankruptcy 

 
1. Denial.   
It's been tough, but looks like we made it!" Really? Take a look 
around. Have you taken any time to think about the future and 
what it might contain?  What contingency plans do you have if 
your situation suddenly goes very wrong? Bankruptcy is never 
a first choice, but it may be the only choice if you fail to plan. 

 
2. Liabilities exceed assets.  
"We've got a lot more debt, but we can manage it as long as the 
payments don't go up and our credit lines remain untouched." 
Really? How many consumers have been forced into 
bankruptcy because of these very events? And it gets worse! 
Wells Fargo has a policy of freezing customer accounts as soon 
as a bankruptcy is filed. This creates its own havoc and 
hardship that a little advance planning could avoid. 

 
3. Expenses exceed income.   
Do you really know what your income and expenses are?  
How much have you had to subsidize your business each year 
for the last few years with personal savings, (401k) 
withdrawals, or credit card advances? It may be way past time 
to make some tough decisions. 

 
4. Profits are non-existent.   
Is there room in your operating budget for reserves or 
expansion of the business? Part of the way to avoid denying 
that there will ever be a problem is planning for one to happen.  
Sudden disasters cannot always be anticipated, but you can 
plan for them. 
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5. Ignoring past mistakes.  Remember, this is not about 
blame; it is about taking the blinders off and looking into 
reality.  Only by looking backward can you tell what needs to 
change in order to succeed going forward.  Believe it or not, a 
bankruptcy attorney can help you avoid bankruptcy, by helping 
you fix some mistakes that you are making now.  At the very 
worst, you can see what the effects of a bankruptcy would be, or 
find out what hurts and what helps. 
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Ten Dumbest Things NOT to Do 
Prior to Filing Bankruptcy 

 

 
 

1. Don't tap your retirement funds.   
One frequent mistake made by people in financial trouble is to 
take money out of a 401k plan or IRA in order to pay things 
like credit card debt. Retirement funds like 401Ks and IRAs are 
protected from both creditors and bankruptcy trustees. 
Creditors can't take the money, and there is a reason for that: 
you NEED it. The only way creditors can reach that money is 
if you voluntarily take it out and give it to them.  There might 
be situations in which using retirement funds to pay debt makes 
sense, but if taking money out of retirement doesn't solve the 
whole problem, (like paying off ALL your credit card debt 
AND the taxes that you are going to incur for early withdrawal) 
then it's probably a dumb thing to do. Most of the time my 
clients have taken money out of retirement and used it to make 
minimum payments.  As a result, they still owe more money 
than they can pay to creditors, and now they owe taxes, too. 

 
2. Don't try to pay those loans from family members first. 
One of the things many people think of doing when they get 
into financial hot water is to try and pay off family members 
before filing bankruptcy, or before a creditor gets a judgment. 
While the impulse to try and pay off those who are close to you 
is understandable, it may be a very bad idea, for several reasons. 
It may cost the family member you are trying to protect a 
lawsuit, depending on when you do it and what happens later. 
It may eliminate bankruptcy as an option to help you, or make 
your bankruptcy more expensive.  And it may not work- many 
such payments can be unwound, whether you plan to file 
bankruptcy or not.  A better option is to consult with a lawyer 
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before making any such payments, and find out what kind of 
problems you may be creating yourself.  If you've already done 
it, consult with a bankruptcy lawyer anyway.  Many times I can 
offer clients with family obligations better options, and 
accomplish the same goal while reducing their risk. One further 
note –I'm talking about loans from family members, not child 
support or alimony obligations.  Pay the things the Bankruptcy 
Code calls "domestic support obligations" or some judge may 
throw you in the pokey. 

 
3. Don't take money out of retirement to pay off family 
members.   
A combination of the prior two bad ideas is a REALLY bad 
idea.  Taking money out of 401k or IRA to pay back a family 
loan is the granddaddy of bad ideas when you are in financial 
distress.  Not only do you incur taxes and penalties, but you 
have taken money that is protected by creditors (in a 
401k or IRA_ and made it free game for those creditors, and for 
a bankruptcy trustee. Absolutely, positively do not do this 
without consulting a lawyer. 

 
 
4. Another really bad idea is to transfer assets away when 
you run into financial trouble.   
Clients frequently tell me that they have some equity in an asset, 
and then ask me if they should transfer it to someone else.  The 
answer to that question is almost always “no.”  In fact, I can’t 
think of any exceptions to that rule, but I will leave it at “almost 
always” in case there is an exception I’ve never run into.  
Unfortunately, many of the people I talk to have already done 
that.  I don’t call them “clients” because I may not be able to 
help them, so they don’t become clients.  The transfer of an 
asset to keep it away from creditors is called a fraudulent 
conveyance, and it can have very serious consequences. It can 
restrict or eliminate the kind of bankruptcy relief you are 
entitled to, it can result in more law suits, and it can generally 
be unwound.  And often the asset that was transferred away is 
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one that is exempt, that creditors couldn’t reach anyway, that is, 
until you transfer it away. 
That’s right, once you give it away, you are no longer entitled to 
claim it as exempt property.  You can really make a mess for 
yourself with this one, so don’t do it. 

 
5. Don’t exhaust your savings to pay unsecured debt when 
your income drops.  Note that I used the word “exhaust.” 
Most financial gurus will tell you that you need an amount in 
savings equal to your monthly bills for several months (two to 
six, depending on the “expert).   I’m not talking about a 
situation where you have enough savings to carry you for six 
months, and you are going to be out of work for surgery for two 
months.  I’m talking about a situation where you’ve been laid 
off, and you’re facing an indefinite period without sufficient 
income to live on.  Most of us would cross our fingers and try to 
keep paying everything for a month or two.  But don’t continue 
to try to pay unsecured debt at the expense of paying the folks 
who can really hurt you, like your mortgage company. If you 
aren't sure about which is which, and how you should prioritize 
the use of your savings, consult with an attorney, or with a 
financial counselor.  How you should set your priorities, and 
what options you have depend on your individual situation, 
including your age, your assets, and how much you owe.  If you 
aren’t sure, look for expert advice that is tailored just for you. 

 
6. Be careful on trying to pay mortgage payments ahead. 
Sometimes what looks like smart financial planning turns out to 
be a problem. One example is an attempt to pay your mortgage 
payments ahead.  Let’s say you know you are going to be on 
short term disability for a while.  You take your savings and use 
it to pay your mortgage payments (or even car payments) ahead, 
for the time you won’t be drawing a regular paycheck.  You 
might well think that is sound financial planning.  The problem 
with your plan is that the mortgage company may not apply the 
money as you intended.  Many banks and mortgage companies 
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will apply any excess over your current payment (and any 
escrow shortages) to principal.  So, if you send them three 
payments this month, they will apply the money to any the 
current month first, and then to principal.  Next month they will 
still look for you to make a payment.  The problem is that once 
they have applied the funds in that way, it is almost impossible 
to get them to reverse it.  A better idea:  leave that money in 
savings until it’s time to make the payment.  If you are worried 
that you’ll fritter the money away, put it in a wholly separate 
savings account.  Or write the checks out, but wait to send them 
until the payment is due.   Even if your mortgage company 
seems willing to apply the payments as you intend, I would be 
cautious.  Many of these practices are driven by regulation or 
language in the mortgage documents, and the lender may not be 
flexible at all. (By the way, it's worth noting that some lenders, 
including student loan lenders, use the opposite tactic, called 
"paid ahead status," to get you, too.) 

 
7. Don't borrow against your home to pay unsecured debt. 
Don’t take unsecured debt (like credit cards, medical bills, 
personal loans and payday lenders and turn it into a mortgage. 
It is far easier to deal with unsecured debt, and protect your 
assets, than it is to pay off a mortgage on your home.  Not to 
mention the fact that it could cause you to lose your home. 

 
8. Don’t wait until the wolves are at the door before seeking 
help. This one is easier said than done, and often it is the folks 
who are trying the hardest who are the worst offenders.  I 
recently met with a couple who told me that they had been 
struggling with the decision to seek help for three years.  During 
that time, they lost their home and two investment properties to 
foreclosure, closed their business, and practically everything. 
Ironically, they knew more than most about what they could do, 
and should do, but were so engaged in the struggle that they 
ignored the advice they would have given anyone else.  I don’t 
know any bankruptcy lawyer who doesn’t see some version of 
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this story on a regular basis.  Seeking help early can be 
invaluable, can help you avoid the worst mistakes, can help you 
preserve assets, and may help you avoid bankruptcy–exactly the 
things you are trying to do on your own. Seeking help is not an 
admission of defeat, it’s a way to fight better. 

 
9. Don’t exhaust your cash.  This sounds a lot like paragraph 
5, but my focus here is a little different.  One of the most 
persistent urban myths about bankruptcy is that you aren’t 
allowed to have bank accounts, or any cash.  It isn’t true–you 
can keep your bank accounts and you not only can keep some 
cash, you are going to need it.  Filing bankruptcy will 
immediately, and probably for some time, put you on a cash 
basis, and you are going to need a little bit of a nest egg to cover 
both ordinary expenses and emergencies.  An experienced 
bankruptcy lawyer can tell you how much it is safe to keep, and 
what steps you need to take to protect your cash from creditors, 
whether you are in bankruptcy or not.  Laws can vary from state 
to state, so you need to ask someone who is familiar with your 
jurisdiction. 

 
10. Don’t ignore the problem.  It is tempting to just stick your 
head in the sand.  It is stressful and unpleasant to deal with 
financial problems.  I occasionally have a client who comes in 
carrying a grocery bag full of unopened bills and notices.  I can 
identify with the impulse to stick them somewhere unopened. 
But it can cost you, especially if you are missing critical notices 
of legal action taken against you.  You can lose your rights, and 
sometimes your property, by not paying adequate attention to 
what your creditors are trying to do.  Read your mail–that is 
crucial. You can talk to your creditors or not–I usually 
recommend NOT talking to the ones who call you, but if you 
want to talk to them, you place the call to them.  You tend to get 
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someone higher up the totem pole that way, who is actually in 
a position to help you.  File your tax returns, even if you can’t 
pay the taxes–there is nothing more crucial than this.  Besides 
the legality of failing to file tax returns, you need to know how 
much you owe in taxes.  I’ve had more than one client over the 
years who didn’t file a return because he didn’t think he had 
the 
money to pay, only to find out years later that the actual tax 
was fairly minimal.  Of course, the penalties and interest due 
for failure to file is NOT minimal.  Even if you are what 
lawyers call judgment-proof, you still need to track follow what 
your creditors are doing, to make sure they don’t do something 
they aren’t supposed to.  So don’t be an ostrich, man up, and go 
see someone about those financial problems.  I’d be willing to 
bet you’ll feel better afterward. 
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4 Ways to Keep Your Stuff 

 
1. Confirm a chapter 11 or chapter 13 plan under §1123 & 
§1129(a) although both are ride with too many complications to 
address here. 
2. Redeem it.  Special rules apply to certain vehicles but 
essentially the debtor is entitled to buy the property from 
the estate at a value determined by the court, Say a debtor 
owes 
$29,000 on his dually/diesel pickup he uses personally that he 
bought more than 910 days prior to filing. The court 
determines the value is only $17,500.  The debtor can borrow 
the money from an outside source and keep the truck by paying 
the creditor 
$17,500.  The balance is treated as an unsecured loan. Where is 
a debtor going to borrow $17,500? There are lenders out there 
who makes those kinds of loans. 
3. Reaffirm the debt, either at the present contract rate and 
terms (if the debtor cannot do better); or some mutually agreed 
modification of it. 
4. Claim it as exempt. Since secured debt owed on property 
diminishes the equity the owner has, there is often little that 
needs to be exempted. Moreover, many debtors are so far 
upside down in the mortgages on their homes, that they are 
electing to surrender them, thereby availing themselves larger 
allowances. 
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Other Don'ts in 
Preparing to File 
Bankruptcy 

 
1. Don't leave out bank, checking, savings, brokerage,   
credit union accounts. 
2. Don't use your credit cards. 
3. Don't take credit cards cash advances. 
4. Don't use convenience checks. 
5. Don't make balance transfers. 
6. Don't pay debts to family. 
7. Don't pay debts to friends. 
8. Don't tell a creditor you intend to pay. 
9. Don't leave assets of any kind off of your paperwork. 
10. Don’t fail to tell your attorney about your small 
business, sole proprietorship, partnership, LLC, LLP, LC, 

Corporation or hobby. 
11. Don't give of gift property to anyone. 
12. Don't transfer assets to anyone unless it is a genuine sale 

for fair value. 
13. Don't cash out retirement plans or 401k's. 
14. Don't gamble. 
15. Don't hide assets or debts. 
16. Don't forget timeshares or co owned property. 
17. Don't omit unfiled legal claims you have. 
18. Don't forget stock options, profit sharing plans, or 
pension rights. 
19. Don't take out payday loans. 
20. Don't put your money in your children's bank account. 
21. Don’t omit or 'save" a credit card for after your 
bankruptcy. 
22. Don’t fail to list debt to family or other "insiders". 
23. Don't write bad checks. 
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24. Don't give creditors postdated checks. 
25. Don't borrow money without talking to your attorney 
first. 
26. Don't forget to tell your attorney about liens or unpaid 

judgments on your home. 
27. Don’t make major financial decisions without talking to 

your attorney. 
28. Don't misrepresent facts to your attorney. 
29. Don't bank where you owe money. 
30. Don't take your name off a title to any asset. 
31. Don't assume you understand bankruptcy fully, ask your 

bankruptcy lawyer. 
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8 More Financial Slip-ups to 
Avoid 

 
 
 
1. Raiding your 401(k).  
Don’t think of retirement savings as “now” money. It's money 
you’ve got to save for later. “Some people use their IRAs, and 
wind up in bankruptcy, anyway.” Even if you end up having to 
use it post bankruptcy, it will go a lot further towards survival 
of your family after bankruptcy; when you are buying 
necessities with it instead of trying to keep up with an 
impossible pile of credit card payments and other non-essentials 
that will be discharged in bankruptcy. 

 
2. Debt-wipeout scams.   
Be careful when talking with debt- consolidation firms. Many 
are shams. Be very, very cautious. For the most part, stay 
away. Many find themselves seriously behind in payments that 
were current when they first approached this “solution” to their 
debt loads. They make payments religiously, believing they are 
working their way out of overwhelming debt, only to find that 
all of the payments made were applied first to the fees of those 
they hired to help get them out of debt. The wakeup call comes 
when one or more of their creditors sues for non-payment. 

 
 
3. Ignoring the card balance.  Although credit card usage 
dipped more than 13% in February, almost 15% of American 
families still owe more than 40% of their income, according to 
the Federal Reserve... “Ask yourself a question, ‘Do I really 
need that?’, or more important, ‘Can I afford it?’” In these days 
of lenders looking for any excuse to raise rates and add fees to 
your balance, credit cards should be limited to convenience use 
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only. If you can’t pay for the charge at the end of the month in 
addition to the regular payment, don’t incur the charge. If you 
are already overwhelmed, see a bankruptcy attorney A.S.A.P. 
You and your family will be glad you did. 

 
4. Walking out on a mortgage.  If you owe more than your 
house is worth, walking away is not your only option, but it 
may be your best one. The first step is to look honestly at your 
finances and determine whether you face a short-term or a long- 
term problem. If it’s long term, then you can’t afford your home 
anymore. The faster you recognize it and make plans to let it go, 
the better it will be. Lenders have shown they are little 
interested in modifying loan payments nor are they reducing the 
amount owed in spite of all the so called consumer assistance 
plans that were supposed to help homeowners. None the less, if 
you just “walk away,” you will find yourself facing more than 
just a suit for foreclosure. You need a plan to get your name off 
the title. All kinds of negative things happen without this crucial 
element taking place. A good bankruptcy attorney will help you 
decide the best ways to deal with this issue; some of which are 
the only way to keep your home and reduce the amount owed. 

 
5. Co-signing a loan.  If a friend or relative asks you to co-sign 
a loan, it means his credit is so shaky no lender will give him 
money on his own merits.  Why should you?  C-signing is a 
business transaction, but people don't think of it as a business 
transaction.  They think, "I'm helping my friend out."  Lenders 
have no such illusions, nor do those who make these kinds of 
loans concern themselves with the destructive impact they may 
have on perfectly productive lives; family or business 
relationships don't matter in this element. 
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They will tell you that are just protecting their interest in that to 
which they are entitled.  Yet when junior lost the job he was 
counting on to make that car payment, the lender had no 
problem dispossessing an unsuspecting mom from her home to 
make up for the $3,500 deficiency on the car that the lender 
knew the son couldn't pay for. Why did the mom risk her 
home anyway? Because the nice man down at the loan office 
assured her it would never come to that! The best way to help 
a friend or a loved one where they need money or help with a 
loan is to GIVE it to them if you can afford it; or make sure the 
loan payment is enough to afford to pay yourself in addition to 
all your other bills.  Otherwise, let the lender take risks with 
HIS OWN money instead of yours. THE BEST ADVICE IS 
DON'T!  

 
6. Payday Loans.  The Center For Responsible Lending 
reports that about 19 million Americans have resorted to these 
high-interest loans, although the number has dropped in the 
past year.  They are marketed as short term cash advances to 
meet emergency expenses between paychecks.  However, 
consumers often become trapped in repeat borrowing, 
according to the Consumer Federation of America.  For the 
average two week payday loan, the annualized interest rate can 
range to as much as 391% to 521%, As outlandish as this 
seems, people turn to new resources for lack of other 
alternatives.  If people knew the reality of how much these 
loans really cost and how they serve to keep the impoverished, 
they would RUN to bankruptcy court to relieve themselves of 
the debt load these loans end up servicing.  In a word, the best 
way to use these loans is DON'T! SEE A BANKRUPTCY 
ATTORNEY INSTEAD. 

 
 
7. Reverse Mortgages.   
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Older actors pop up on television marketing these mortgages as 
an easy income stream for seniors who are house rich and cash 
poor.  But the fees and other costs associated with reverse 
mortgages can sometimes be considerably higher than on other 
loans.  Other options:  Take out a home equity loan, or sell the 
home and move to a smaller, less expensive one.  Or sell the 
home to the kids and rent it back.  The kids get a good 
investment property with preferred tenants and a tax write off 
to boot! Mom and Dad can have an annuity for extra income 
and get to stay at home.  If there are debts problems, however, 
see a bankruptcy attorney before implementing this strategy. 

 
8. Problems with the IRS.  If you look at the small print when 
you sign your tax return, you will see that basically you are 
affirming that everything in it is accurate and true.  What 
happens is you are audited and everything is not accurate?  If 
it's a small amount, and they can be sure it's intentional, then 
they could charge your client with fraud, and there could be 
penalties involved.  If your client has a long standing problem, 
the issues can become economically impossible to resolve.  For 
most cases, this means getting an experienced tax attorney or 
CPA to help.  Sometimes, however, if your client is facing 
unfiled returns or past due tax problems, bankruptcy may 
provide some relief, especially if other debts have become 
unmanageable as well.  Under certain circumstances, some 
taxes can even be discharged in bankruptcy. Check with a 
bankruptcy attorney to see if there's a better way to handle tax    
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problems other than the traditional payment plan or offer in 
compromise. 
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Ten Things Bankruptcy Court Won't 
Tell You 
 
 
1. Personal bankruptcy is not just for the poor.  Linda 
Johnson, an entrepreneur in Georgia, built a life around her six- 
figure income. But when her new business collided with the 
credit crunch, Johnson found herself facing a financial fate she 
never anticipated. “It’s a far way to fall,” she says. Meet the 
new face of bankruptcy. This nation’s worst downturn in 70 
years pushed more formerly affluent people into bankruptcy 
than in previous recessions. Overall, personal bankruptcy filings 
were up 36.5 percent in the first half of 2009 from the same 
time a year ago, and experts predict the number of filings will 
keep rising even as the economy recovers. Last year the 
institute surveyed likely bankruptcy filers and found 8.1 percent 
made more than $60,000, up from 6.9 percent in 2007. Experts 
blame the increase on slumping real estate and job losses, 
which have cut deeply into professional positions. 

 
2. When it comes to bankruptcy, one size doesn’t fit all.  
No type of bankruptcy will eliminate certain kinds of 
obligations, like child support, alimony and most student loans. 
But there are differences in the way debt gets handled in 
persona Bankruptcy, often depending on which kind you file for, 
either Chapter 13 or Chapter 7. And each has pros and cons. 
Chapter 13 allows those with regular income to repay debts 
over three to five years. That drags things out a bit, but it stops 
the foreclosure process, meaning debtors behind on their 
mortgage can keep their house and catch up on payments over 
time. Those without regular income must file Chapter 7, which 
involves no payment plan—all eligible debt, such as credit card 
balances, gets wiped out. But it’s hardly a free pass. Most 
debtors find the process pretty traumatic, not to mention 
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severely damaging to their credit score. And Chapter 7 doesn’t 
stop foreclosure, so banks can still take the homes of debtors 
behind on a mortgage. How do you know which form is right 
for you? Bankruptcy law is complex, and certain provisions 
vary from state to state, so it’s often best for potential filers to 
consult an attorney before deciding. 

 
3. We don’t want your house if we can’t get good money for 
it. A common belief about bankruptcy is that it will leave you 
with nothing, living out of a cardboard box.  But that’s not 
necessarily true, even in Chapter 7 cases. In theory, Chapter 7 
involves liquidating most of a debtor’s assets to pay creditors, 
including the home. But in reality, homeowners who end up 
filing often don’t have enough equity in their home to benefit 
creditors, either because they’ve taken out a second mortgage, 
the home’s value has fallen or both. In such cases, the trustee 
handling the bankruptcy can decide not to liquidate the home, in 
which case the debtor gets to keep it. Also, there’s something 
called the homestead exemption, which in most circumstances 
allows you to keep your primary residence if your equity in it is 
below a certain threshold. It can vary widely from state to state: 
from $30,000 for a married couple filing Chapter 7 in Illinois, 
for example, to $75,000 for the same in California.  In Florida, 
if you've owned your home for more than 1,215 days the 
amount is probably limitless, depending on how the equity was 
obtained. But since Chapter 7 doesn’t stop foreclosure— 
although it tends to delay it by a few months—those behind on 
their mortgage often can lose their home regardless. 

 
 
4. This could actually improve your credit score down the 
road.   
Yes, bankruptcy will pummel your credit score. Yet bankruptcy 
can be less damaging in the long run than juggling late 
payments on credit cards for years in a bid to postpone the 
inevitable. Bankruptcy stays on your credit report for 10 years, 
but you can begin repairing it immediately, if gradually. The 
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fact is, most people go bankrupt with lousy credit. They’ll be 
able to return to (and maybe surpass) their prebankruptcy FICO 
score more quickly than the rare debtor with pristine credit who 
needs to file bankruptcy after, say, a serious illness—which 
could mean a credit score drop of 100 points or more. Since 35 
percent of one’s credit score is based on payment history, the 
further consumers get from any missed payments, the more 
their score improves. How to quicken the recovery? Establish 
new credit as soon as possible, either through a new credit card 
or car loan, though bankruptcy filers will have to pay higher 
interest rates. 

 
5. Debt-settlement firms may do more harm than good. 
Debt-settlement firms offer to play hardball with creditors and 
whittle outstanding balances by up to 75 percent. They bill their 
services as an alternative to bankruptcy, but in many cases they 
can hurt more than they help. Debt-settlement firms are 
unregulated, for-profit entities that require regular payments 
before taking any action on a consumer’s behalf. This business 
model works squarely against the debtors. They’re getting fees 
every month, so they have no incentive to settle [with creditors] 
as fast as possible.  In fact, you don’t need a middleman to 
negotiate with creditors. But, most debtors don’t have the “time, 
stamina or desire” to do it themselves. Either way, you’ll owe 
taxes on any amount saved on your debt. (That’s right: The IRS 
considers forgiven debt taxable income.) Debt erased as part of 
bankruptcy, by contrast, isn’t taxed. 

 
6. Don’t settle with Mom first or fudge the condo in Boca. 
Many debtors naturally want to pay back friends and family 
before filing for bankruptcy. Yet that can be a big mistake. Any 
money repaid to “insiders”—including relatives, friends and 
acquaintances, or business partners—within a year of 
bankruptcy is recoverable by the trustee. If the recipient doesn’t 
voluntarily return it, the trustee has the power to sue. A more 
serious infraction involves trying to hide assets from the court. 
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So don’t even think about giving your Harley to your brother— 
or selling it for cheap—to protect it from creditors. Bankruptcy 
filers must list everything they’ve sold, transferred or given 
away over the past two years. And nothing can be transferred, 
given away or sold for less than market value. There are many 
ways bankruptcy “fudgers” get caught. Spurned lovers or 
creditors often turn them in.  I recall a case in which a lawyer 
read in the paper that a bankruptcy filer he’d represented a few 
years back was selling property. Turns out the filer had hidden 
the house from the court. He lost his bankruptcy discharge, 
letting creditors come after him again. Liars can also wind up in 
jail for perjury. 

 
7. Better save up before you file.   
This spring, Mary Smith realized she was in over her head. 
The entrepreneur from Long Beach, Calif., had incurred more 
debt than expected launching her business and wanted to 
explore the possibility of bankruptcy. Yet once she started 
pricing lawyers’ services, Smith realized she couldn’t afford to 
file Chapter 7. Lawyers suggested she borrow the money from 
family and friends. “I was so hurt by that,” says Smith, who 
hasn’t even told some of her loved ones about her situation. 
She’s hoping to file with the help of a legal-services nonprofit. 
Lawyers in Chapter 7 cases generally request payment up 
front; otherwise, their fees would be discharged during the 
bankruptcy process along with other debt. (In Chapter 13, part 
of the lawyers’ fees become part of the payment plan.) 
Consumers seeking advice can visit the National Association 
of Consumer Bankruptcy Attorneys to find a knowledgeable 
attorney nearby. There are usually ‘pro bono’ forums at the 
bankruptcy court, and we offer periodical clinics as well for 
local people in need. 
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8. Just because your bills stop coming, after filing 
bankruptcy, doesn’t mean you shouldn’t pay them.   
Not only does filing for bankruptcy stop collection calls, but 
most bills stop coming too. That’s because the courts 
immediately file an injunction that prohibits collection actions 
against the debtor or his property. But that doesn’t mean 
debtors are suddenly released from payment obligations for 
secured possessions they want to keep—that’s legal lingo for 
anything bought with collateral, like a car or house. During 
Chapter 7 proceedings, which usually last about four to six 
months, you must remember to pay for what you want to keep 
in the absence of a bill. (In Chapter 13, those bills are folded 
into the payment plan the court establishes.) Besides the house 
and car, secured possessions could also include an engagement 
ring or other jewelry. Debtors must decide to “reaffirm”—that 
is, keep and stay current on—any secured debt before all other 
debts are eliminated in bankruptcy. To do that, in the absence 
of a bill, contact the party you send payment to. For example, 
those with Chase auto loans should call the company for 
logistical (not legal) guidance, says a Chase spokesperson. 

 
9. Timing is everything.   
When you owe more than you own, it’s time to consult a 
lawyer.  But that doesn’t mean bankruptcy is necessarily the 
next step.  It’s often best to wait until you think the worst is 
over, because if you file prematurely, you’ll likely incur more 
debt, which won’t be included in the bankruptcy discharge. For 
example, those facing hospitalization may want to postpone 
until that’s behind them. And for Chapter 7 filers who stand to 
lose their home, holding off on filing can maximize the time 
living in the residence without making mortgage payments. To 
do this, wait until the eve of foreclosure to file for bankruptcy, 
but don't do this without legal advice. On the other hand, there 
are situations in which it’s best not to wait. Those with no hope 
of repaying debt often have little to gain by postponing. In such 
cases, it’s usually better to bite the bullet sooner rather than 
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later. 
 
10. Bankruptcy doesn’t have to be the end of the world. 
There's nothing easy about bankruptcy. It can be especially 
hard for middle-class filers who face a swift and unexpected 
slide down the socioeconomic ladder. And those who file for 
medical reasons suffer the double burden of health problems 
and financial distress. An important part of the coping process, 
mental-health professionals say, involves acknowledging the 
normal feelings of depression, fear and anger that often 
accompany bankruptcy. But many people emerge from it 
stronger than they expected. It helps that bankruptcy has 
become more widespread these days, lessening its stigma. 
Before she filed, Johnson, the Georgia entrepreneur, dreaded 
the process and worried about how it would leave her. “I 
thought I’d be living in a double-wide,” she says. Instead, she 
parlayed her marketing skills into a deal on a new rental when 
she lost her home in Chapter 7. (She offered to market the 
subdivision in exchange for a lower rent.) She lost her old 
Chevy but got a bargain on a used Jaguar. More rewarding 
than these material comforts, Johnson says, was that she 
emerged from bankruptcy with her friends, her family and her 
faith intact. Indeed, support networks often make all the 
difference in helping people cope with bankruptcy, counselors 
say, so don’t be ashamed to reach out. 
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4 Ways to Raise Your Credit 
Score Quickly After Filing 
Bankruptcy 

 
1. Damage control.  Make sure all the accounts you included 
in your bankruptcy are listed as such, and show $0 balances if 
you filed Chapter 7.  If a creditor continues to report the 
account as delinquent –which they shouldn't- your credit score 
will suffer. 
2. Get new credit cards.  That’s the most important step in 
your bankruptcy recovery.  If you can't get approved for an 
unsecured credit card, start out with a secured card. With a 
secured card, you will make a deposit with the credit card 
issuer, which will in essence be your credit limit. Typically, 
after a year to 18 months of on-time payments, you could 
graduate to an unsecured card. 
3. Piggyback.  If you have a trusted friend or relative, ask them 
to make you an authorized user on one of their credit cards. 
Your bankruptcy won’t affect your friend's credit, but you 
automatically get the account history for that card in your 
report. 
4. Bigger loans.  What about auto and mortgages? You can 
start shopping for auto loans as soon as a few months out of 
bankruptcy.  Traditional banks are likely to turn you down, but 
the financing folks at the dealership may be more lenient, 
especially if they're in a bind to meet sales quotas. Mortgage 
lenders will want to see at least two years of good credit 
behavior. However, Fannie May has just reduced the waiting 
time to one year for ‘victims’ of the real estate collapse who 
have re-established a good payment schedule.
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4 Misconceptions About Credit 
Card Debt 

 
1. You only need to pay the minimum each month.  Your 
credit-card bill will show the total amount you owe and a 
minimum payment, typically about 4% of your bill. Paying at 
least the minimum payment by the due date keeps you 
current and helps your credit score, a key way lenders grade 
your financial behavior. 

 
However, if you pay only the minimum, you'll still pay interest 
on the whole balance that you owe, at interest rates that are 
among the highest in the financial world. 

 
Your bill must show how long it will take to pay off your debt if 
you make only the minimum payment each month—and that's 
usually a frightening amount of time. 

 
In reality, the minimum payment is something of a ruse, 
essentially an enticement to get you to pay just enough to keep 
current while also running up high interest charges. 

 
As you accumulate interest charges, your interest will actually 
begin to compound not just on what you owe, but also on your 
interest payments. In other words, you will be paying interest on 
interest.  If you cannot pay the entire bill each month, pay as 
much as you possibly can. 
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2. Your credit limit reflects what you can afford.   
In reality, your credit limit has no relation to what you can 
afford—or how much you should spend. 

 
The credit-card company has looked at your record of paying 
your bills and your other accounts and decided how much it is 
willing to loan you at one time. It doesn't have a clue if you 
really can pay off that much debt because it doesn't know how 
much income you have right now or your net worth. 

 
You may be tempted to see a credit limit of $10,000 or more as 
a license to spend. But likely, that decision will put you in a 
financial hole—and maxing out your debt will hurt your credit 
score. 

 
3. The interest rate will stay the same over time. This 
isn't likely. The Credit Card Act of 2009 restricted how 
credit-card companies can raise fixed interest rates. In 
response, most companies that offered fixed interest rates 
changed them to variable rates; those variable rates will go up 
when other interest rates go up. 

 
In addition, you will pay different interest rates on different 
kinds of borrowing. If you use your card to get cash— 
something you should do only in a true emergency—you may 
pay an annual interest rate above 20%, probably far more than 
what you pay for regular purchases.   
If you are late making a payment or if your check bounces, your 
interest rate for new purchases can spike up to around 30%, and 
that rate can continue indefinitely. 

 
4. The interest rate is the only charge that I'll see.  No such 
chance. Credit-card companies will hit you up with all kinds of 
additional charges when you make a mistake. Did you make a 
payment after the due date or miss one altogether? You'll be 
assessed a late fee of as much as $35. 
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Transferring a balance from one card to another? You'll pay a 
fee of up to 5% of the balance. Using your credit card instead of 
your debit card to get cash? You'll pay another fee of up to 5% 
of the amount, or a minimum of $5 or $10. Using your card 
overseas? Foreign transaction fees of up to 3% of the 
transaction may be assessed. 

 
In short, the more you rely on the credit card, the more you will 
pay for the privilege. Using a card that way may make sense in 
a real pinch, but it's a terrible habit to get into because the 
interest rates and fees are so high that it can be hard to dig out 
once you're in the hole. You'll pay more and more just to keep 
your debt from growing. 

 
On the other hand, if you pay your bill in full every month, the 
credit card works for you, rather than the other way around. 



36  

 
 

Top 3 Reason NOT to Reaffirm a 
Mortgage in Bankruptcy 

 
 
 
1. Truth is, if the lender is not going to report to the credit 
bureau, the debt to income ration should be minimized by not 
reaffirming the mortgage. 
2. Borrower's struggling through a Chapter 13 have a hard time 
making mortgage payments on time; thus the likely hood of 
negative information is high if reaffirmed. 
3. If not reported, the borrower can name the payment here or 
there, catch up payment, and pay whatever late fees accrue; all 
without risking a negative trade line on a credit report. 
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Which is better, Chapter 7 or 13? 
 

The answer really depends on your individual financial 
situation. If they qualify, most individuals would prefer a 
Chapter 7 bankruptcy. This is because it is faster, and 
discharges most debt immediately without any additional 
payments. In Florida, about 75% of all consumer bankruptcy 
filings are under Chapter 7. On the other hand, a Chapter 13 
plan offers an alternative if you have a steady income, a stable 
job, and want to pay off most or all of your debts. 

 
 
 
What is a Chapter 11 & 12 bankruptcy? 

 

Chapter 11 is typically used for business bankruptcies and 
restructuring, but sometimes must be used by an individual if 
they don’t fit within the Chapter 13 requirements.. It is not 
commonly used by individual consumers since it is far more 
complex and expensive to pursue. Chapter 12 is reserved for 
farmers and commercial fishermen. 

 
 
 
I have only lived in Florida for six months, can I file here? 

 

Yes, but since you have not lived here for the past two years, 
you must use the exemptions from the state where you 
previously lived. What you get to keep if based on the state law 
that relates to what creditors can take from you in a lawsuit or a 
bankruptcy. So, for example, if you lived in California and just 
moved to Florida, you could file here, but what you get to keep 
would depend upon the law in California. 
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What causes most bankruptcies? 

 

While the most common cause of bankruptcy has traditionally 
been based on illness and medical expenses, many of today’s 
problems have been cause by the real estate crisis and 
unemployment related to the Great Recession. 

 
Do I have to list all my debts? 

 

Yes, you must list all of your debts on your bankruptcy 
schedules. This means all debts, and includes debts that are non- 
dischargeable or secured. You always have the right to 
voluntarily pay a creditor after a discharge, even though you are 
not legally liable for the debt. You also have the choice to 
reaffirm any debt after the filing. 

 
Will the bankruptcy trustee come to my house? 

 

This is extremely rare. Usually, no one will come to your home 
to examine your personal belongings. If a Trustee has a strong 
suspicion that you have hidden assets or undervalued what you 
own, it is possible. 

 
My wages are being garnished. Will bankruptcy stop the wage 
garnishment?  

 

Yes. Once your case is filed, creditors are no longer entitled to 
garnish your wages for debts that existed at the beginning of the 
case. The only exception may be for on-going child or family 
support ordered by a court. 
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Is the IRS affected by my bankruptcy filing? 
 

The IRS must cease collection actions after a bankruptcy is 
filed, just like all other creditors. The automatic stay protects 
the debtor and the debtor’s property. Whether the tax claim is 
non-dis-chargeable depends on a number of factors. See the 
Florida Bankruptcy Guide for more details. 

 
Can I transfer my assets to someone else before filing? 

 

If you do that, your discharge will be denied. Such transfers are 
not effective to put your assets beyond the reach of creditors 
and bankruptcy trustees. A bankruptcy trustee can recover the 
assets, so don’t even try. 

 
Are there tax consequences for filing bankruptcy? 

 

Typically, for the average individual debtor, receiving a 
discharge in bankruptcy has no tax consequences. The Internal 
Revenue Code §108 excludes the discharge of debt in 
bankruptcy from its definition of cancellation of debt income. 

 
I received a Form 1099(c) for a debt that I had discharged in 
bankruptcy. What can I do? 

 

If you have received an IRS 1099(c) on a debt discharged in a 
bankruptcy case, you can file Form 982 to tell the IRS that the 
sum on the 1099 should be excluded from your income by 
reason of your bankruptcy. 
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What about liens on my property? 
 

Although a debtor is relieved of personal liability for all debts 
that are discharged, a valid lien (i.e., a charge upon specific 
property to secure payment of a debt) that has not been avoided 
(i.e., made unenforceable) in the bankruptcy case will remain 
after the bankruptcy case. Therefore, a secured creditor may 
enforce the lien to recover the property secured by the lien. In 
other words, if your car is still under financing, the lender can 
repossess the vehicle. 

 
How would I know if Chapter 7 is right for my situation? 

 

If you have very few assets with no property and your assets 
can be exempted then Chapter 7 may be right for you as long as 
you have no other obligations such as court ordered alimony, 
child support payments, criminal restitution, non-dischargeable 
taxes, or student loans. 

 
Which bankruptcy chapter is the least expensive? 

 

Chapter 7 is the least expensive because you do not have to pay 
off the debts. The next least expensive is Chapter 13 where you 
repay a percentage based on your ability to pay, followed by 
Chapter 11. 
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Can I pick and choose which assets to put into a personal 
bankruptcy? 

 

No. Every asset you own must be included in the filing. After 
filing you may choose to exempt some of your assets. 

 
What does reaffirm mean? 

 

You become personally liable for the debt again. For instance, 
in the vehicle example above if you kept the car and made 
payments the creditor would probably want you to sign a new 
contract (reaffirm) for the vehicle. 

 
I own a small corporation, does my personal bankruptcy affect 
my corporation?  

 

Not usually. But your shares go to the trustee and may restrict 
your voting and transferring privileges. 

 
Do I have to appear before a bankruptcy judge?  

 

No, you will meet with a trustee and possibly your creditors at a 
meeting called a 341 Meeting, which is named after the section 
of the law provision which outlines the meeting process. 

 
What if I want to keep some non-exempted assets? 

 

In most cases, you can buy them back from the trustee. 
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If I change my mind after filing can I stop the bankruptcy? 
 

Only the judge will decide if it may be dismissed or not. Even if 
you get the case dismissed your credit report will still show that 
you filed. 

 
 
What does it mean when a trustee abandons property?  

 

When the liquidation value of an asset cannot pay off the 
secured creditors, the trustee “abandons” it, or simply gives it 
back to the debtor. Although you’ve been discharged from the 
obligation, if a workout cannot be achieved or payments made, 
you’ll probably lose the property at a foreclosure. 

 
I thought bankruptcy stopped foreclosure? Can they still take 
my house?  

 

When you file Bankruptcy, you receive an “automatic stay” on 
court actions such as foreclosures and sheriff’s sales. A creditor 
can still go into court and ask the bankruptcy judge for a “relief 
from stay”, and if granted the creditor can proceed with court 
action to foreclose. 
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Can I change from a Chapter 13 to a Chapter 7 or vice versa 
later? 

 

Yes, it’s called “motion to convert” and can be done after 
you’ve filed for either chapter, be advised that the trustee can 
also request a conversion. For instance, if your chapter 13 fails, 
either you or the creditor, may request a conversion to chapter 
7. Likewise if the trustee thinks money might be available for 
unsecured creditors they may make a motion to convert your 
chapter 7 to a chapter 13. 

 
 
What if I run out of exemptions but still want to keep some 
items? 

 

After all exemptions have been exhausted, you may still be able 
to buy back from the trustee certain assets. 

 
I heard that I have to take some kind of course before filing, is 
that true? 

 

Under the new law passed in 2005, credit counseling is a 
mandatory requirement. You must complete the credit 
counseling course within 180 days of filing your bankruptcy 
petition. You must use a service that have been approved by the 
U.S. Trustee’s office. 
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Are there two courses I have to take, or just one? 
 

After you file, and within 45 days after the first date set for your 
creditors meeting, you must complete a two hour course on 
financial management. When you complete the course, you 
must file a Form 23 with the bankruptcy court. 

 
What happens at a 341 Meeting? 

 

Soon after you file your petition, you will get a notice to appear 
for a creditors meeting. This will probably be the only time you 
will need to make an appearance. At this meeting, which is with 
the Trustee and any interested creditors, you will be sworn in 
and the Trustee will ask you questions about the petition and 
schedules that you have filed. Creditors also have the chance to 
ask questions, although frequently no creditors even appear at 
these meetings. 

 
 Is it true that  government  fines can’t  be discharged? 

 

The following fines and penalties cannot be discharged in 
bankruptcy: 
Fines for violating federal agency rules; 
Fines for violating federal election laws; 
Fines for contempt of court; 
Restitution to victims in a federal criminal case; 
Fines related to misdemeanors or felonies; 
Debts to a bail bond company for bond forfeiture; 
Any court fees or court ordered judgments related to criminal 
activity. 
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I recently took some credit card cash advances, is that a 
problem? 

 

If you have received a total of over $825 of cash advances 
involving one creditor within the 70 day period before the filing 
of your bankruptcy, those debts are non-dischargeable. 

 
I just bought a big screen television on my credit card, is that 
a problem? 

 

If you have had recent purchases of luxury items on a credit 
card, and those charges exceed $550 in debt to one creditor 
within 90 days before you file, there is a presumption that your 
intent was fraudulent when you made those purchases. Luxury 
purchases means the purchase of luxury goods or services, and 
are not reasonably necessary for the support and maintenance of 
your family, including a big screen television. 

 
Do I need to be current in my income tax return filings? 

 

You must give your tax return to the Trustee at least seven days 
before the creditors meeting. If you don’t do that, you Petition 
will be dismissed. The best practice is to get you last two year’s 
tax returns to the Trustee as soon as he or she have been 
assigned to your case. You will get a notice telling you who 
your Trustee is, and then you should immediately send the tax 
return. 
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Can anyone file a Chapter 7 bankruptcy? 
 

No, you must qualify, which is done by passing the “Means 
Test.” 

 
What is the Means Test? 

 

The Means Test is a financial calculation designed to determine 
if you have the ability to pay back any part of your debt. It is a 
complex financial calculation using some of our expenses and 
line item expenses from various government sources, to 
determine if you can make some payments over time. 

 
 What happens if I “fail” the Means Test?  

 

You would have to file for Chapter 13 bankruptcy, not Chapter 
7. 

 
I am embarrassed about having to file. Has anyone famous 
ever filed for bankruptcy? 

 

Don’t be embarrassed. You are in good company. Some famous 
people who have filed are film maker Francis Ford Coppola, 
singers Wayne Newton, Cindy Lauper, and Latoya Jackson, 
comedian Jackie Mason, actress Kim Basinger and many more 
who you would recognize. Walt Disney even put his first 
company into bankruptcy. 
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I have heard that even some politicians have filed for 
bankruptcy, is that right? 

 

Yes. George McGovern, a former United States Senator from 
South Dakota, and a Presidential Candidate filed, as did J. 
Fife Symington the Governor of Arizona, while he was still 
in office. 

 
Who are the major participants in the bankruptcy process? 

 

The Debtor (you), the Creditors (those people owed money by 
you) and the Trustee. The Trustee is an official appointed by 
the bankruptcy court to manage your bankruptcy. 

 

 
 
 
 
 
What does the Trustee do? 

 

The Trustee’s job is to get as many assets as possible to sell 
so that funds can be given to your creditors, and the Trustee 
gets paid based on that amount. The more he gets from you, 
the more the creditors get and the more he gets paid. 

 
What is the Trustee looking for? 

 

The Trustee wants to know what assets you have, what 
assets are exempt, and what kind of transactions have taken 
place in the last year. In some cases, the Trustee may be 
able to reach back and “undo” some of those transactions if 
payments have been made to some creditors which are 
detrimental to other creditors. A Chapter 7 Trustee looks 
for unreported assets, and also assets that have been 
transferred within the year before the bankruptcy filing. 
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What if I have transferred some of my assets before the 
bankruptcy? 

 

The Trustee can look at transfers up to 10 years if the asset 
was transferred to a relative. The Trustee will also look at any 
payments made to creditors in the 90 days before filing to see 
if there was any preferential treatment, in which case, the 
Trustee can get the payments back to add to the bankruptcy 
estate. 

 
 
How does the Trustee get paid for this work? 

 

The Trustee gets a flat fee of $70 for each Chapter 7 case, plus 
payments based on how much money he gets back for 
creditors. Out of the first $5,000, the Trustee gets 25%, or 
$1,250. If he gets another $45,000, he gets 10% of that, and if 
he gets more than $50,000 but $1,000,000 or less, he gets 5% 
of that amount, and if he collects over $1,000,000, he gets 3% 
of that amount. 

 
 I don’t have any assets beyond my exempt assets, 
what happens? 

 

The majority of cases are referred to as “no asset” cases, 
which means there will be no assets available for distribution 
to creditors at the end of the Chapter 7 case. 

 
 
 
Is there a difference between the Trustee and the U.S. 
Trustee? 

 

The U.S. Trustee is different from the Trustee we are talking 
about above. The U.S. Trustee is part of the United States 
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Department of Justice. The U.S. Trustee works with the FBI 
and other agencies to prevent bankruptcy fraud and abuse. 
They have a team of auditors and lawyers, and they oversee 
the process, including overseeing your Trustee. They do 
random audits, and look at cases to make sure there is no fraud 
involved. 

 
 
After I file, but before I get my discharge, can I sell any of 
my assets? 

 

When you file, your property comes under the control of the 
Trustee. You may not sell or otherwise transfer any of your 
property after you file your petition in bankruptcy without 
the approval and consent of the Trustee. 

 
Can I acquire any property after I file but before 
my discharge? 

 

In most Chapter 7 cases, any property that you acquire 
AFTER you file your petition will not be under the control of 
the Trustee, just the property you own BEFORE you file your 
petition. 

 
Can I borrow money after I file but before I get my 
discharge? 

 

Yes, you are allowed to borrow money after you file, if you can 
get someone to lend you money after you file. Any debts you 
incur after you file will not be discharged. 

 
I recently got divorced. Can I discharge my alimony 
payments? 

 

No, you cannot discharge any alimony, child support, and any 
other debt that amounts to support or maintenance for your 
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children or your ex-spouse. 
 
 
What about property taxes, are they dischargeable? 

 

Property taxes are only dischargeable if they became due 
more than a year before you filed for bankruptcy. This is also 
somewhat misleading, because a discharge of your personal 
liability does not solve the problem. The property taxes are 
still a lien on the property and must be paid upon a transfer. If 
you don’t pay your property taxes in Florida, you can lose 
your property if someone else pays them and obtains a tax 
deed. 

 
 
 
 
I own a small business, and I owe payroll taxes. Am I 
individually liable and can I discharge that liability? 

 

As the owner and person who controls the finances of the 
company, you are personally liable for payroll taxes. Payroll 
taxes can never be discharged. 

 
My house has been in foreclosure and I owe money to the 
homeowners association, since I am giving the house back to 
the bank, can I discharge the homeowners association fees? 

 

Any of these fees that arise AFTER the date of filing of your 
bankruptcy petition cannot be discharged. Those arising 
BEFORE you file are dischargeable. This means that if the 
foreclosure has not been completed and the property is still in 
your name, new fees could be your responsibility. 

 
 
 
 
Instead of just taking money out of my 401(k), I borrowed 
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from the 401(k). Can I discharge that debt? 
 

Any money you borrowed from your 401(k) or other tax 
deferred plan cannot be discharged in Chapter 7 bankruptcy. 
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My son was in a car accident and someone else was hurt 
and is now suing him. He was arrested for being intoxicated. 
Can he discharge this debt? 

 

Debts for personal injury to another person are not 
dischargeable in bankruptcy if you were intoxicated at the 
time. Debts for property damage arising from the same facts 
are different, you can discharge those debts. 

 
When I borrowed money to buy real estate, my income 
was misstated on the loan application. Can I still 
discharge this debt? 

 

A creditor can object to the discharge of a debt if they believe 
that you misstated your financial condition when you applied 
for the loan. The creditor would have to file an adversary 
proceeding, which is just a lawsuit within the bankruptcy. A 
bankruptcy judge would decide if you defrauded your lender. 

 
 
There is a lot of information need for the Schedules. Can I 
just file my petition and file the schedules later? 

 

Yes, but you only have 14 days to file the schedules after you 
file the petition, and if you don’t file them your case will be 
dismissed. That time runs faster than you can imagine, and 
there is a lot of detail and information that goes into the 
Schedules, and if you do not file them within that 14 days, your 
Petition will be dismissed. You don’t want your case dismissed 
for failing to take some required action or other reasons, 
because you can’t re-file for 180 days, and when you do, your 
automatic stay is reduced to only 30 days. 
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What happens if I finish the pre-filing Credit Counseling 
 Course but don’t complete the Financial Management 
Course? 

 

You must complete the required personal financial management 
course within 45 days after your creditors meeting. If you don’t 
take the course, or you take the course and don’t file the 
certificate proving that you took the course, your Petition will 
be dismissed. 

 
Are there any exceptions to the Means Test? 

 

Yes, if you are a disabled veteran, and the debts you incurred 
happened while you were on active duty, you do not need to 
take the Means Test, and you automatically qualify for filing a 
Chapter 7 bankruptcy. 

 
 
 
 
Is that the only exception to the Means Test? 

 

The Means Test only applies if the majority of your debts are 
consumer debts. If more than 50% of your debts are a result of 
the failure of a business, the Means Test does not apply. 
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I heard that I could be forced to file a Chapter 11 instead of 
a Chapter 13, why? 

 

If you fail the Means Test and think you will be required to file 
a Chapter 13, you need to look at the total amount of your 
debts. At the time of writing the information, if you owe 
$383175 in unsecured debt or $1,149,525 in secured debt, under 
11 U.S.C. 104 and 109, you are not eligible for Chapter 13. If 
you are in that position, you need legal help, as you will 
probably be required to file under Chapter 11. 

 
If I pass the Means Test, does that guarantee that I qualify 
for Chapter 7? 

 

It is not a complete guarantee. It is possible that the U.S. 
Trustee, upon review of your file, could find what they call 
“general abuse.” General abuse is a result of the U.S. Trustee 
looking at your filing and after reviewing all of the 
circumstances of your case, taking the position that letting you 
discharge your debts under Chapter 7 would be an abuse of 
the bankruptcy laws. 

 
 
 
 
 
What would happen then? 

 
 

You could challenge the position of the U.S. Trustee, and let a 
bankruptcy judge decide. If the court were to find “abuse,” then 
you would face either a conversion of your filing to a Chapter 
13, or dismissal of your bankruptcy filing. 

 
 
 
 



59  

How could I challenge the U.S. Trustee? 
 

Under the law we all know that there is something called the 
“burden of proof.” There is a big distinction between 
presumptive abuse and general abuse when it comes to the 
burden of proof. If you fail the Means Test, you are presumed to 
have filed an abusive bankruptcy, and then the burden of proof 
is on you to establish that you are not abusing the system, and 
are actually entitled to use Chapter 7 to discharge your debts. 
The burden is on you, you must bring forward evidence of your 
right to use Chapter 7. With a claim against you of general 
abuse, the opposite is true. The party claiming that you are 
abusing the system (usually the U.S. Trustee) has the burden of 
proof to establish that you are not entitled to Chapter 7 
protection. 

 
How often can you file for bankruptcy? 

 

Chapter 7: Can be filed every 8 years from a previous chapter 7 
filing. Chapter 13: Can be filed 4 years from a prior Chapter 7 
filing. There are other special provisions you should ask your 
attorney about. 
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Will I lose my retirement accounts or payments from social 
security? 

 

Generally, no. Retirement accounts that are ERISA-qualified 
aren’t considered property of an estate and aren’t taken into 
consideration as assets. Social Security benefits are protected 
from assignment or garnishment for debts in bankruptcy. Once 
paid, the benefits continue to be protected only as long as they 
can be identified as Social Security benefits. For example, 
money in a bank account where the “only” deposits into the 
account are direct deposits of Social Security benefits are 
identifiable and generally protected. 

 
How long does a bankruptcy stay on my record? 

 

Bankruptcies remain on credit reports anywhere from 7 up to 10 
years. 

 
Can I do anything to remove a bankruptcy from my credit 
report? 

 

While you can’t do anything to remove it from your credit 
report, you can file an explanation with the credit reporting 
agencies briefly describing the events resulting in your 
bankruptcy. If an account is reported inaccurately, you can 
request the record be updated to reflect the actual situation. 
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 Can a creditor continue to contact me after I’ve 
filed for bankruptcy? 

 

Contacting you is a violation of the automatic stay provisions of 
the bankruptcy law. Once you file your bankruptcy petition, be 
sure to write down the case number that has been issued to you 
by the Clerk when your case was filed, and keep that number by 
your telephone or in your pocket if you are getting calls on your 
cell phone. When a bill collector calls, tell them you have filed 
for bankruptcy, and give them the case number and the court 
(example: U.S. Bankruptcy Court, Southern District of Florida). 
If the same collector calls after you do that, contact your 
attorney if you are using one, or if you are filing yourself, 
contact the Better Business Bureau, the Florida Attorney 
General’s Office and your Trustee. 

 
 
 
Who will tell my creditors that I’ve filed for bankruptcy?  

 

The bankruptcy court notifies, by mail, all creditors advising 
them that you have filed for bankruptcy, gives them the case 
number, tells them about the automatic stay, gives the name of 
the Trustee assigned to your case, sets the date for the meeting 
of creditors, tells them the deadline set for filing objections to 
the dismissal of debts, and informs them whether and where to 
file claims. 
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What’s a reaffirmation agreement?  

 

If you own secured property, ie: a car loan, a mortgage 
payment, and then you have to tell the court what your 
intention is with regard to that property. You do this by filing 
a Statement of Intention. The form tells the court if you want 
to give the property back and get rid of the debt, which is 
called surrendering the property. Or, you could decide to keep 
the property and agree to pay the terms of the contract, which 
is called reaffirming the debt. 
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Why are we publishing this information? 
   Over the last several years as a Florida Attorney, I have seen folks struggle against 
overwhelming odds to keep the bills paid, food on the table for their children, clothes 
on their back and a roof over their heads. Many soon find themselves cutting back on 
groceries, medical and dental care to maintain impossible debt loads while lenders 
continue to refuse to help these folks adjust their obligations to an affordable level to 
assure payment. 
   But what is a breadwinner to do? They must have reliable transportation in today’s 
world to maintain employment. It only makes sense to incur mortgage payments to 
provide housing and security for our families. We save, struggle to pay our bills and 
work hard to establish good credit so that when we have unexpected illness or layoffs or 
downsizing of our job we will have an extra fall back resource. But would anyone who is 
laid off and out of reserves let their children go hungry so as not to charge some 
groceries on a credit card? How about the elderly who’s savings have run out and need 
to choose between their medications and groceries because their Social Security check 
won’t cover both? Fact is, we need an adjustment in how we think about “survival” 
debt. 
 
Debt Consolidation? 
   I cannot count the number of people who come to me after they have spent a year or 
two making payments to resolve their debts only to find the sheriff on their doorstep 
with a lawsuit from the credit card company because the debt consolidation company 
paid themselves first, instead of the creditors. 
   Since all correspondence has been going to the company the client doesn’t realize 
what’s happened until he is served with court papers! Now he is faced with the legal 
fees he was trying to avoid in the first place as well as the possibility of garnishment of 
up to 25% of his wages! 
   All the time, effort and money have been wasted. Moreover, because the Credit 
Adjustment Company is now gone, the credit collectors return with a vengeance! Here 
again you end up with no choice but to file the Bankruptcy you were trying to avoid! 
Hmmmm!!?  Well then  . . . 
 
The Truth about Debt Relief in Bankruptcy. 
   The truth is Bankruptcy is not always the answer either! A good Bankruptcy Attorney 
has more than one way of dealing with debt and credit problems! This is because no 
two problems are exactly the same. Many people have special circumstances that need 
to be considered to get the best result. You wouldn’t hire a carpenter with just one tool, 
so why would you hire an attorney with only one answer? At the same time, a good 
Bankruptcy Attorney should be able to address a variety of issues in a variety of ways 
both with, and without bankruptcy! 

· Lawsuits 
· Collections 
· FDCPA issues 
· Foreclosures 
· Modifications 
· FCRA issues 
· Student Loans 
· Life & credit after BK 
· Bankruptcy avoidance for small business 
· Business strategy 
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